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Court: "By making a contract or incurring a debt, the defendants, 
so far as they are concerned, could not get rid of an infirmity in- 
herent in the corporation. They contracted subject, not paramount, 
to the proviso for repeal, as is shown by a long line of cases." 8 
And it is a well settled rule that legislative grants of municipal 
authority shall be construed most favorably to the public. 9 In this 
line of argument, Mr. Justice Day says: "Surely, if the intention of 
the Kentucky legislature to reserve in the municipality the authority 
to repeal such grants as the one here involved is not clearly mani- 
fested, at least there is reasonable room for doubt, and such dorbt must 
be resolved in favor of the public. If the doubt be determined in 
favor of the company, and a grant which is not clearly in perpetuity 
is held to be such, the effect is to tie the hands of the municipality 
from obtaining revenue from the use of the property held by it in 
trust for all its people." 

The conclusion of the minority of the court is based, it is sub- 
mitted, on the sounder doctrine and is not inconsistent with the 
New York rule of People v. O'Brien. 

W. C. J. 

Negligence: Defendant's Last Clear Chance Doctrine. — The case 
of Thompson v. The Los Angeles & San Diego Beach Ry. Co. 1 
suggests a line of reasoning that has led to considerable confusion 
in the courts of this country. It is there held that the doctrine of 
the defendant's last clear chance does not apply to a defendant 
who is not actually aware of the fact that the plaintiff has negligently 
put himself in a position of danger. The lower court had instructed 
the jury it was sufficient that the defendant "by the exercise of 
reasonable care and prudence should have seen the situation in which 
plaintiff was before the collision." So it seems well worth while to 
analyze the situation in order to ascertain just what field is occupied 
by the doctrine of the defendant's last clear chance. 

A clear conception is gained by assuming situations in which the 
parties start from the position of the plaintiff having a clear 
case based upon his own freedom from fault and the defendant's 
negligence being the sole proximate cause of the injury, then go 
on up to, into, and then beyond the field of the doctrine of the 
defendant's last clear chance. 

The following is a classification of the situations in which we 
may find the parties: 

1. Plaintiff without fault is injured by defendant's negligence; 

2. Plaintiff by his own fault is injured by defendant, without 

fault on defendant's part; 

3. Both concurrently negligent but defendant's negligence is 

sole proximate cause; 



»Los Angeles v. Los Angeles City Water Co., (1900) 177 U. S. 
558. 

MJuly 26, 1913) 46 Cal. Decs. 75. 
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4. Both concurrently negligent but plaintiffs negligence is sole 

proximate cause; 

5. Both concurrently negligent and the negligence of each is a 

proximate cause; 

6. Both concurrently at fault but defendant's misconduct trans- 

cends negligence, becoming wanton or wilful; 

7. Plaintiffs negligence is not continuing down to the time 

of the injury, but is an antecedent negligence which has 
placed him in a position of danger of being injured by 
the defendant: 

(a) Defendant discovers plaintiffs dangerous position in 
time, by the use of ordinary care to avoid injuring him; 

(b) Defendant does not discover plaintiffs dangerous position 
in time, by the use of ordinary care to avoid injurinsr him, 
and such failure to discover him is due to: 

1. No negligence on defendant's part; 

2. Negligence on defendant's part; 

3. Defendant's reckless disregard of consequences, i. e. 
his misconduct transcends negligence and becomes 
wanton or wilful; 

8. Plaintiffs misconduct is wanton or wilful. 

There is no need of discussing the first two situations, nor 
is there any doubt but what the defendant is liable in the third 
instance and that the plaintiff cannot recover in the fourth. In the 
rifth the plaintiff is barred by his contributory negligence. In 
the sixth the plaintiffs cause is not based upon the negligence of the 
defendant, so the contributory negligence of the plaintiff will not 
bar his action. 

It will be noted that thus far the plaintiffs negligence has been 
continuing and concurrent with the defendant's negligence, down to 
the time of the injury. In such a situation the doctrine of the defen- 
dant's last clear chance is never applicable, assuming that the plaintiffs 
negligence is contributory. 2 

In the seventh situation, however, the plaintiff's negligence is 
antecedent, and if the defendant discovers the plaintiffs dangerous 
position in time by the use 'of ordinary care to avoid injuring him, 
and, through negligence, fails to do so, the doctrine of the defendant's 
last clear chance allows the plaintiff to recover in spite of his 
previous misconduct. But, note, that this doctrine does not permit 
a recovery in spite of contributory negligence, but strips the plain- 
tiff's antecedent negligence of its character as contributory negli- 
gence by relegating it to the position of a remote cause or condition, 
as distinguished from one of the proximate causes, of the injury. So 
it is to be distinguished from the doctrine that contributory negli- 
gence is not a defence against a wilful or wanton injury, which 
permits a recovery in spite of contributory negligence. A not 



2 Dyerson v. N. P. R. R. Co., (1906) 74 Kan. 528, 7 L. R. A. 
(N. S.) 132, 87 Pac 680, 11 Ann. Cas. 207. 
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uncommon misunderstanding of the above distinction is shown by 
the Supreme Court of California in Esrey v. S. P. Co., s where it 
holds that a defendant's failure to exercise ordinary care, under the 
circumstances of situation 7 (a) above "amounts to a degree of reck- 
less conduct that may be termed wilful and wanton," and therefore 
contributory negligence upon the part of the person injured is 
not an element which will defeat a recovery. It may amount to 
that, it is true, but to say it always does, is to eliminate the necessity 
of the doctrine of the defendant's last clear chance altogether, as well 
as to negative impliedly the principle of the doctrine, viz., that under 
such circumstances a recoyery is permitted even though the defen- 
dant was guilty merely of negligence. When the defendant's mis- 
conduct amounts to wantonneses and wilfulness, the situation has 
gone on beyond the field of the doctrine of the defendant's last 
clear chance. 

In the situation classified above as 7 (b) i. e., where the defen- 
dant does not discover the plaintiff's danger in time, by the use 
of ordinary care, to avoid injuring him, the doctrine of the defen- 
dant's last clear chance is, as the principal case holds, and accord- 
ing to the great weight of authority, not applicable. Whether the 
defendant could have discovered the plaintiff's danger by the use 
of reasonable and ordinary care, etc., are merely circumstances which 
show whether such failure to discover was due to negligence or to 
wantonness or wilfulness.* 

As to the eighth situation, the plaintiff's conduct being wanton or 
wilful deprives him of any civil action. 

The writer's conclusion, therefore, is that the doctrine of the 
defendant's last clear chance is confined to the situation where: 
(a) the plaintiff's negligence is not continuing down to the time of the 
injury, but is an antecedent negligence which has placed him in a 
position of danger of being injured by the defendant; (b) the de- 
fendant discovers the plaintiff's dangerous position in time, by the 
use of ordinary care, to avoid injuring him; (c) the defendant's 
failure to avoid injuring the plaintiff is due to negligence and not 
to wantonness or wilfulness. 

H. S. D. C. 

Parent and Child: Legitimation Through Acts: Definition of 
"Family". — In 1793, Cambaceres, the founder of the modern civil law 
of France, secured the adoption of a law by the National Assembly 
placing illegitimate children upon the same basis as legitimate children 
with reference to succession to the property of their parents. 1 This 
law was doubtless too radical, and did not, therefore, long endure; but 
it served as a basis of a new policy towards such children. After many 



M1894) 103 Cal. 541. 
*See note, 21 L. R. A. (N. S.) 427. 

1 Laferriere, Histoire du Droit Francaise, Vol. II, p. 224; Esmein, 
Histoire du Droit Francaise de 1789 a 1814, 235-238. 



